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The def endant has been charged with maeking fal se
statenents in a United States passport application and aggravated
identity theft. He noved to suppress physical evidence seized
froma house and a car during the investigation. The governnent
argues, anong other things, that the defendant had no expectation
of privacy in either the house or the car. The Court held an
evidentiary hearing on the notion on August 24, 2009. The Court

will deny the notion.

Fi ndi ngs of Fact

On June 5, 2006, the Pitrman New Jersey Police
Department obtained a warrant for the arrest of the defendant for
an arned robbery of the Commercial Bank in Pitman, New Jersey, on
April 17, 2006. On June 6, 2006, the Pitnman Police Departnent
request ed assistance fromthe U S. Marshal Service in executing
the warrant. Deputy Marshal WII|iam Degan received the request
and opened up an official case concerning the defendant. He

obtained a fugitive warrant for the arrest of the defendant on



June 14, 2006. Deputy Marshal Degan was in charge of the U S
Mar shal Task Force teamresponsible for serving fugitive warrants
| ocated in Canden, New Jersey.

Deputy Marshal Degan received information through the
d oucester County Prosecutor’s Ofice that the defendant had
tried to obtain a U. S. passport with his brother’s information so
he could flee the country. Wen Deputy Marshal Degan received
the information, he contacted Special Agent Al ex Zuchman with the
Departnent of State. He asked Special Agent Zuchman to see if
there was a passport issued in the nanme of either Shahei m or
Shaun Pettiway. Special Agent Zuchman cal |l ed Deputy Marsha
Degan back and told himthat there had been a passport issued in
t he name of Shaheim Pettiway. They conpared photographs between
Shahei m and Shaun to see whose photo was actually on the
passport. Independently and together they agreed that it was
Shaun Pettiway’ s photograph. He determ ned with Special Agent
Zuchman that Shaun Pettiway had obtained a U S. passport with his
own phot ograph and his brother’s biographical information on the
passport.

Thereafter, on July 7, 2006, nenbers of the Task Force
went to 6623 Haddington Street to attenpt to arrest the
defendant. Present were WIIliam Degan and Task Force O ficers
Scott McConnell, TimOBrien, Chris Leone, Jerone Scott, George

Johnson, and Barry Johnson. Before they went to that |ocation,



Deputy Marshal Degan and Detective Johnson conducted a briefing
for all the officers. They gave out assignnents, described the
| ocati on where they were going, and Deputy Marshal Degan i nfornmed
t he team about the defendant having obtai ned a passport.

The search was conducted at 6:00 a.m Task Force
of ficers surrounded the house. Detective Johnson, Marshal Degan
and Chris Leone went up to the front door. They were dressed in
tactical gear, wearing vests wth visible markings of police.
They all had guns and sonme people had their guns drawn. There
was no shield used at the residence. Barry Johnson or Bill Degan
knocked at the front door. A wonman's voice asked who it was and
they identified thensel ves. A woman opened the door. Detective
Johnson asked her to identify herself and to tell themwho |ives
at that residence. She said that she was Latifah Muhammad. They
asked her if she knew Shaun Pettiway. She said that she did know
him but that he was not in the house. Detective Johnson asked
Ms. Muhammad if it was alright to check to see if anybody el se
was in the house and she agreed. |If Ms. Muhammad had not given
the Task Force officers perm ssion to enter the house, they would
not have done so.

The officers searched the house but did not find the
def endant. Detective Johnson stayed with Ms. Muhammad and
guestioned her about Shaun Pettiway. Initially, they were in the

front roomand then ended up in the kitchen area. Detective



Johnson told her that she could be charged with crimnal charges.
He l et her know that if she did know anythi ng about the

def endant’ s whereabouts and was w t hhol ding i nformati on or |ying,
she could be charged with hindering. He briefly talked to the
two children who were present in the house, trying to keep them
calm The officers did not verbally or physically confront or
intimdate Ms. Muhanmmad. She was cooperative. She seened to
under st and what was goi ng on

Detective Leone’s role in the search was to clear the
second floor. |In the naster bedroom he noticed a pair of boots
and sonme jeans laying on the floor next to the unmade bed. He
al so saw a package fromthe postal service with the defendant’s
brother’s name on it. He thought that it m ght have been the
passport package that was nmentioned during the briefing, so he
brought it down to Deputy Marshal Degan. He did that because
Shahei m Pettiway was the nane that he had been told was rel ated
to Shaun. He never | ooked inside the envel ope. The envel ope was
unseal ed when he took it to Deputy Marshal Degan.

Deputy Marshal Degan took the envel ope and saw that the
return address was “U. S. Governnent Services.” He squeezed the
envel ope and felt an object in there that appeared to be the sane
size as what a passport would be. He opened the envel ope and
retrieved what turned out to be a U S. passport in the nane of

Shahei m Pettiway with Shaun Pettiway’'s photo on it. There were



al so inside the envel ope two standard mailings that acconpany a
U.S. passport and a birth certificate in the name of Shaheim
Pettiway. Before he | ooked inside the envel ope, Deputy Marshal
Degan was positive that the passport was inside.

The Task Force had information that Ms. Mihammad was
driving a black N ssan Maxima. Deputy Marshal Degan found the
car in front of the house at the end of the block at 67'" &

Haddi ngton. He saw on the rear seat of the car several passport
application docunents, and what | ooked |ike a noney order
receipt. In the front on the driver’s side floor was a

Pennsyl vania driver’'s license wwth a male’s photo on it. He went
back to the residence and asked Ms. Miuhanmad for permi ssion to
search her car. She said, “yes.” He said, “where are the keys?”
She said, “the keys are in ny purse.” Deputy Marshal Degan got
her purse in the living room and handed it to her. She handed
hi mthe keys. Deputy Marshal Degan went down to the car and
retrieved several itens out of the car. One itemretrieved was
the driver’s license, which had Shaun Pettiway’s nanme on it and

t he address of 5008 McKean Avenue.

Lati fah Muhanmad has owned a house at 6623 Haddi ngt on
Street for six years. M. Mihanmad has a nortgage on the
property and had one in 2006. She lives there with her son. In
2006, she lived there with her son and nephew. M. Mihammad is

thirty years old and graduated from high school in 1997. She



attended coll ege in 2002 and | ast year, began taking courses in
accounting. She currently works at TransUnion. In 2006, she
wor ked at NCO Fi nanci al and GVAC Bank. She was a supervisor at
NCO Financial at the tinme she left in June 2006 to go to GVAC
where she was a customer service representative.

She nmet Shaun Pettiway at NCO Fi nancial. They worked
in the sane group. She had a sexual relationship wth himthat
started in April of 2006. It was not a serious relationshinp.
They saw each other at work and then two to three tinmes out of
the week. The relationship ended in the beginning of July of
2006. From April to July, they saw each other at her house or at
hi s grandnother’s house. At one tinme, she went to his apartnent.
H s apartnent was in Germantown. The defendant spent the night
at her house one or two tinmes a week.

When t he defendant cane to spend the night, he would
bring some of his belongings for the night. He m ght have |eft
sone small itens behind like a t-shirt or socks. He never stayed
overni ght nore than one night in a row He did not have keys to
her house. He was not allowed to cone and go as he pleased. His
name is not on the title. H's name is not on any of the bills.
He never hel ped her pay the maintenance of the house. He never
received mail at the house. He lived in an apartnent somewhere

el se. \Wien he was at her house, he was an invited guest.



In 2006, Ms. Muhammad | eased a 2006 N ssan Maxi ma
When she and the defendant were dating, the defendant drove her
car. \Wien they were together, he generally drove. One or two
times, he took her to work and picked her up after work in the
car. The defendant did have a car — a Jaguar. She does not know
what happened to his car. M. Pettiway’s nane is not on the
title to the car. He never nmade any paynents for it. He did not
have keys to the car other than when she lent it to him Each
time he drove the car, he asked her perm ssion and she gave it.

At one point, she noticed that one key to her car was m Ssing.
She noticed it after the Marshals canme to her house.

In July 2006 she was pregnant but does not know who the
father was. She did not have the child. She did discuss being
pregnant with the defendant. She never told himthat he was the
father. She was dating soneone else at the tinme. The last tine
t hey went out together was July 4, when they went to a famly
bar beque. She saw t he defendant and sone of the defendant’s
famly there. She argued with himthat day about their
rel ati onship. She went hone al one that night.

He cane by the house one or two days later. He was
dropped off. She was on the front porch. The children were
outside playing. He had a bag in his hand. He went into the
house. She did not tell himthat he could go into the house. He

just went in. She talked with himabout the fact that their



rel ati onship was over, and he should |l eave. He did |eave. Wen
she went upstairs that day, she noticed that the bag was still
there and that there was an envel ope on the dresser. She thought
t he envel ope was part of the defendant’s bel ongi ngs, not hers.
She did not open the envel ope. She did not give the defendant

perm ssion to | eave his bel ongi ngs.

1. Analysis

The first question the Court nust answer is whether the
def endant had an expectation of privacy in either the house or
the car that was searched. The Court holds that the defendant
di d not have such an expectation in either the house or the car.
That deci sion does not end the matter, however, because the
def endant may have not had an expectation of privacy in the house
or the car but may have had an expectation of privacy in the
envel ope he left in the bedroomor in the itens in the car.
Assumi ng that he did have an expectation of privacy in the itens
sei zed, the governnent properly seized themunder the plain view
doctri ne.

In order to challenge a search based on a Fourth
Amendnent viol ation, the defendant nust have had a legitimte
expectation of privacy in the area searched and that expectation

must have been reasonabl e. M nnesota v. Carter, 525 U S. 83, 91

(1998); Rakas v. lllinois, 439 U S 128, 143-44 (1978). Short




termguests in a house do not have an expectation of privacy.

United States v. Misley, 454 F.3d 249, 259 (3d G r. 2006).

Overni ght guests may have a legitimte expectation of privacy

while they are in the hone. Carter, 525 U. S. at 91; Mnnesota V.

O son, 495 U.S. 91, 99 (1990); Mosley, 454 F.3d at 259. The
privacy right ends when the overnight guest has depart ed.
Carter, 525 U S. at 90; Ason, 495 U.S. at 99.

A passenger in a car at the tine of the search may have
an expectation of privacy. Mosley, 454 F.3d at 253. The driver

of a car must present “clear evidence of continuing possession

and control” to have a privacy right. United States v. Baker,

221 F. 3d 438, 443 (3d Cr. 2000) (enphasis added); United States

v. Lopes, 2002 W 29505*4 (E.D. Pa. 2002).

M. Pettiway did not have an expectation of privacy in
t he house. The house belongs to Ms. Miuhanmmad. She paid the
nortgage on the property and all expenses. His nanme was not on
the title to the house or any bills for the house. The defendant
was an overni ght guest on several occasions fromApril to July.
He was living somewhere else. Once the defendant | eft the house
in July 2006, when Ms. Muhammad told the defendant to | eave, he
no | onger had an expectancy of privacy in the house.

Nor did he have an expectation of privacy in the car.
The car was | eased by Ms. Muhammad. The defendant drove it

sonetinmes but only with Ms. Mihammad’ s perm ssion.



The defendant nmay have had an expectancy of privacy,
however, in the envelope he left in the bedroomand the itens in
the car. The Court wll assune that he did.

Under the plain view doctrine, officers are permtted
to seize property wthout a warrant where three requirenents are
satisfied: (1) the officer lawfully makes an “initial intrusion”
or otherwi se properly is in a position fromwhich he can view a
particular area; (2) the officer discovers incrimnating evidence
i nadvertently, which is to say, he may not “know in advance the
| ocation of the [certain] evidence and intend to seize it,”
relying on the plain view doctrine only as a pretext; and (3) it
is “imrediately apparent” to the police that the itens they
observe may be evidence of a crine, contraband, or otherw se

subject to seizure. Coolidge v. New Hanpshire, 403 U. S. 443,

465-70 (1971). “[1]f, while lawmfully engaged in an activity in a
particul ar place, police officers perceive a suspicious object,

they may seize it imediately.” Texas v. Brown, 460 U S. 730,

739 (1983). Requiring police to obtain a warrant once they have
obtained a first-hand perception of contraband, stolen property
or incrimnating evidence generally would be a “needl ess
i nconveni ence.” Brown, 460 U S. at 739; Coolidge, 403 U S at
468.

Det ective Leone cane upon the envel ope inadvertently

when he was | ooking for the defendant. He had heard the report

10



on the fact that the defendant had applied for a passport in his
brother’s nane. It was “imredi ately apparent” that the envel ope
may be or contain evidence of a crime. He gave it to Deputy
Mar shal Degan who felt the envel ope and was sure it was a
passport.

The sanme analysis applies to the itens seized fromthe
car. They were in plain view fromthe outside of the car and it
was “inmmedi ately apparent” that they were evidence of a crine.

An appropriate Order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.

SHAUN PETTI VAY : NO 08- 129
ORDER

AND NOW this 3rd day of Septenber, 2009, upon
consi deration of defendant’s Motion to Suppress Physical Evidence
(Docket No. 17), the governnment’s response thereto, and after a
heari ng on August 24, 2009, |IT IS HEREBY ORDERED, for the reasons
set out in a Menorandum of today’ s date, that said notion is

DENI ED

BY THE COURT:

/sl Mary A. MLaughlin_
MARY A. McLAUGHLIN, J.
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